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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honoredle O. P. Lockhart
Chairman

Board of Insurance Commissioners
Austin, Texas

Dear Sir:

27, 1944, bstion and requesting the
opinion g : yon. Also in your letter you
desire ¥o Y4 ised vigther oy such aoclety may issue health
and agbid; fligles to\ghiZdren (a) vhose lives are insured

by tHe s fPN\b) vhose lives are not so insured.

the min - requirement of four hundred members

&8s mentiode §333, Section 4 and Artiole 4352

means four Rundred menbers holding death benefit certificates
or whether the--ferm may include holders of accident and health
policies without death benefits?

Article 4320, Vernont's Annotated Civil Statutes,
provides:

L
MRUNICA‘I"ION IS TO BE CONSTRUED AS A DEFARTMENTAL OPINION UNLESS AFFROVED BY THE ATTCANEY GENERAL OR FIRST ASSISTANT
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"Art., M820. FPraternal Benefit 3o0cleties
Defined

"Any coarporetion, sooiety, order or voluntary
association, vithout ocapital stook, organized and
carried on so0lely for the mutual benefit of its mem-
bers and their bdeneficiaries, and not for profit,

and having 2 lodge system and representative foru

of government, or vhich limits its peubership to a
seoret fraternity having & lodge system and repre-
sentative fora of government, and vhioh shall make
provision for the payment of benefits in accordance
vith 8ection & hereof, is heredy declared to be &
Fraternal Benefit Socisty."

Article 4824, Vv, A. C. 8, provides:

®Subsec. 1. Every soclety trensaoting business
under this Act shall provide for the payments of
benefits upon the death of its members either within
a term oOf years Or at any time, and may provide for
bensfits payadble upon ita members reaching seventy
years of age, and may also provide, for the payment
of benefits in oase of total and permanent disadllity,
and may provide alsoc for the pa ¢t of benefits in
the event of temporary disabdbility and for momments
or tombstones to the memory of its deceased members,
and for the payment of funerel benefits.

"Subses. 2. Any soclety may also enter into
contraots in suoch other forms and granting suoh
benefits as its lavs may authorize vhen it shall
provide for the accumulation and maintenance of
assets required for the payment of guch denefits
vhen valued upon an interest bdasis not exoceeding
four (4%) per cent per annum and mortality stand-
ards adopted by it within the limitstions provided
in the statutes relating to Fraternsl Bensfit
Societies, or at the option of the sogiety in
the statutes relating to life insursnoe companies.”

Artiole 4825 of said statute, provides:

"That any FPraternal Benefit Soclety authorised
to do business in this State may provide in its lavs,
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in addition to other benefits provided for therein,
for insurence, annuities, or for insurence and an-
nuitiss, upon the lives of children at any e

upon the application of socme adult person rela ated
to or interested in said child as the laws of such
sooiety may provide. Any suoch society may st its
option organise and operate brenches for such ohil-
dren and naﬁborihia.tn loocal lodges, and initiation

tharein ahall not required of such shildwen, nor

- wew v " W AR W e

shall thoy have any voice in the nlnng.nont of tho
soclety.”

Artiole 4834 of said statute providoa in part as
follovws:

"Every certificate issued by any such soolety
shall specify the amount of benefit provided therebdy,
and shall provide that the certificate, the charter
or artioles of incorporation or, if & voluntary as-
sociation, the articles of auscoliation, the consti-
tution any lavs of the soclety, and the application
for membership and medioal examination, signed by the
applicant, and all amendments to each thereof, shall
constitute the agreement betwveen the society, and
the member, and coples of the same, certified by the
secretary of the soolety, or corresponding offiocer,
shall be received in evidence of the terms and con-
ditions thereof. . . "

Artiole 3838 of said statute relating to and author-
izing the organization and formation of Fraternal Benefit
SocieSies ocontains the provision "vhen any domestic society
shall have discontinued business for the period of ons year,
or has less than raur hundred members, its charter shall de-
come null and void."” A similar provision contained in Artiocle
4852 relating to the examimation of such domestic societlies,
contains the provision, ". . . or vhenever any domestic society,
after the existence of cne year or more, shall have & meumbership
of less than four hundred, . . . said Comzigsioner may pnamt
the facts relating thereto to the Attorney Genersl, . . ."

Weo have quoted adove the material artiocles or pro-
visions therecof deemed necessary in ansvering your request.
It 1s noted that a chief and predominant characteristic of a
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Freternal Benefit Society cperating under Chapter 8, Title 18
of said statutes is one vhioch makes provision for the paysent

of bensfits in acoordanno with the provisions of Article 482%,
supra. PFurther, the soclety is carried on solely for the amutual
penefit of its meubers and their bDenefiolaries.

The last above Qquoted artiols provides that suoh
gooistien shall provide for the pa t of bemefits upon the
death of 1fs members. Additional fits are thereafter
designated but each folloving the use of the vords My or my
also.

It is a famillar 3ule of construotion that vhere
both mandatory and direoctory verbs are used in the same statute
or sentence of a statute, it is a fair inference that the Legis-
lature realized the difference in meaning, and intended that the
verbs used should oarry with thez their ordinary meanings,
Suthgzland Statutory Construction, Vol. 3, Par. 5821, P. 116
rd .

In 1917 the 35th Legislature passed an Aot designed
to provide vhole family protection for members of Fraternal
Benefit Socleties. Saction 1 of that Aot provided that any
such scclety authorized to do business in this State or operet-
ing on the lodge plan may provide in its oomstitution and by-
laws, "in addition to other benelits provided for therein, for
the peyment of death or annuity benefit upon the lives of ohil-
dren betveen ages of tvo and eighteen years . . ., for vhose
support and maintenance & member of such aociot{ is Tespoaaidle.”
(Art. 8825, R. C. 8., 1925) This Artiocle vas later amended by
the A1at L.gislature, Acts 1929, vith the stated purpose of
libezzlizing Juvenile benefits and as amended, reads as above
quoted.

Where formerly, the Legislaturs extended the
authority of certain societies to provide for the paymnent of
death or annuity benefits upon the lives of children betveen
the ages of two and eighteen years of qualified members our
present lav enlarges this authority b{ lg:hOrising ’¥§ aooio;i
authorized to do business in this State provide ce,
ltnnitiel, or for insurance and annnitiosdnggon lives o{ gfélgrun
at any age upon the appllication of soxs & rson rela o
or'Igi'“E“ T cf the scolety may provide.”

erested in -aid ohild as the Isvws
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It is apparent from the foregoing authorities that
the Legislature, insofay as the lavs of the society may pro-
vide, has made no distinotion betveea juveniles of any age and
sdult mexbers. PFurthermore, an sxamination of the original Aot

" of 1913, discloses that densfiolal memdership in sny such socoliety

was oxtensible to any person not less than sixteen gonr- of a
snd not more than sixty years of age. (Aots 1913, 3314 Leg. P,
113, 3ec. 7) This provision, hovever, vas repealed by the Aots
of 1931, 42nd leg., Ch. A8,

In this same Aot of 1931 vhich amended 3eotion T of
the original lavw, the right of juvenile membership is recognized
ip the folloving language "No meumber under sixteen {oara shall
23;0 lvyoioocorsv?to in the management of the soctety."” (Art.

2, Vo A, C. &,

Ansvering the questions propounded, therefore, it
is our opinion that a Fraternal Benefit 3coclety operating under
Chapter B, Title 78, V. A. C. 8., is not authorized to isaue
health and acoident policies to persons not members of the
soclety. The term "members” may inoclude a juvenile of any age
eligible under the laws of the soclety.

It necessarily follows, in view of the torego s
that the term "four hunired members” used in Artiocle 4838,
Seoction & and Article 4852, R. C. 8., 1913, meam four hundred
members holding death benefit certifioates to the exclusion of
any other person,

t
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